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Introduction

The insolvency of SwitUerlandNs national airline, Swissair, in B;;B led to a substantial 
revision of Swiss restructuring law. Gver the years, additional amendments were made 
to address the shortcomings of Swiss restructuring and insolvency law. The most recent 
amendment was in B;BZ, when the Swiss company law was revised by introducing certain 
additional obligations of directors to monitor the solvency of the company. In this chapter,-
we discuss the legal framework of Swiss restructuring and insolvency and its practical 
implications.

Year in review

Gverview of restructuring and insolvency activity

The Swiss federal governmentNs '|pert /roup e|pects SwitUerlandNs gross domestic 
product x/DP@ to rise by 1.K per cent in B;B’.]13 In B;BK, SwitUerlandNs /DP rose by 1.Z per 
cent. Hntil the outbreak of covid-1z, the Swiss labour market benejted from a favourable 
economic environment, with unemployment gradually declining since mid-B;1C. )owever, 
with the outbreak of covid-1z, unemployment rates started to rise, with a peak in February 
B;B1 at Z.5 per cent. In April B;B’, the unemployment rate was at B.8 per cent, having 
decreased from the high rates in spring B;B1, but was ;.8 per cent higher than in March 
B;BZ, which had a historically very low level. The '|pert /roup is predicting an average 
unemployment rate of B.8 per cent for the coming year.]23

As a result of very low in–ation, which decreased to ;.Z per cent in February B;B’, the Swiss 
Wational 4ank xSW4@ lowered its reference rate by ;.B’ percentage points to ;.B’ per cent. 
The SW4 anticipates an in–ation rate of ;.K per cent for B;B’. For B;BC and B;B5, the SW4 
predicts in–ation of ;.8 per cent for both years.]43

In SwitUerland, no o(cial statistics are published with regard to Ncomposition proceedingsN 
xi.e., formal restructuring proceedings@. qith regard to bankruptcy proceedings, in B;BK, 
15,;ZC bankruptcy proceedings were opened, which is a minor increase compared with 
B;BZ. The increase can be mainly attributed to the long-term effects of the covid-1z 
pandemic. During the crisis, many companies received government jnancial support, 
which prolonged their operations. )owever, that support has now ended, contributing to 
the current rise in bankruptcy proceedings. Losses resulting from bankruptcy proceedings 
decreased in B;BK to 1.’ billion Swiss francs, compared with B.K billion Swiss francs and 
B.1 billion Swiss francs in B;BB and B;BZ, respectively.]73 The conclusion of a small number 
of large proceedings was mainly responsible for the higher losses in the years before B;BK.

Recent legal developments

Since its partial revision, which entered into force on 1 €anuary B;1K, the Swiss Debt 
'nforcement and 4ankruptcy Law xD'4L@ has not undergone any signijcant modijcation. 
The B;1K revision was adopted as a reaction to the insolvency of SwitUerlandNs national 
airline Swissair, which e|posed the shortcomings of SwitUerlandNs restructuring scheme. 
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Its primary ob9ective was to promote restructuring over li6uidation in the conte|t of 
composition proceedings through various amendments, which were discussed in earlier 
editions of In-Depth: Restructuring.

Gn 1 €anuary B;BZ, a revision of Swiss company law came into force that aims at 
promoting restructuring of a distressed company, mainly by introducing certain additional 
obligations of directors in the conte|t of their duties under Article 5B’ et se6. of the Swiss 
Vode of Gbligations xVG@. The amended law introduces an early warning system in the 
event of insu(cient li6uidity, according to which the board of directors are re6uired to take 
measures, such as adopting a cash –ow forecast for the ne|t 1B months. Furthermore, the 
corporate law moratorium has been deleted.

Gn 1 €anuary B;B’, the D'4L was partially revised, which means that ta|es, duties or other 
payments under public law must now also be claimed through bankruptcy proceedings 
and no longer through debt enforcement proceedings.

Legal framework

SwitUerland does  not  have  a  comprehensive  law on  insolvency  and restructuring 
procedures.  qhile  insolvency  matters  are  mainly  governed  by  the  D'4L,  formal 
restructuring procedures are provided for in both the D'4L and the VG, with the latter also 
containing provisions on informal restructuring methods.]53

Informal restructuring techni6ues

Wormally,  a  company  in  jnancial  di(culties  will  jrst  try  to  improve  its  situation 
through informal restructuring, avoiding the involvement of courts unless inevitable. 
Gperational restructuring measures may include changes in management or the disposal 
of underperforming businesses. Gther informal restructuring techni6ues are provided 
for by company law. The VG allows for the revaluation of immovable property and 
participations at their real value xas compared with the purchase value at which they are 
usually evaluated@ to remedy a loss of capital or over-indebtedness. Further, a company 
can gain capital through issuing new shares for consideration and thereby improving its 
debt-to-e6uity ratio. Another measure often used is the reduction, possibly to Uero, of the 
share capital, followed by an immediate share capital increase according to Article C’Z6 
VG.

Some creditors may have a special interest in the distressed companyNs survival, for 
instance as shareholders of that company or if they are part of the same group of 
companies, and in one way or another contribute to its restructuring. This could be through 
the granting of a bridge loan until the company secures permanent jnancing or through 
waiving part or all of their claims. A creditor may also agree to subordinate instead 
of waiving their claims. This is a techni6ue often used, as Article 5B’b I3 VG allows 
postponing the notijcation of a 9udge in cases of over-indebtedness if claims in the amount 
of the capital dejcit are subordinated to all other liabilities xi.e., generally subordinated@. 
Although a subordination agreement itself does not constitute restructuring measures, as 
the jnancial situation of the company remains unchanged, it increases the chances for a 
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distressed company to recover jnancially, as it allows for more time to adopt restructuring 
measures.

Formal procedures

The two main types of formal restructuring and insolvency proceedings provided for in 
the D'4L are bankruptcy and composition proceedings.]63 Hnlike bankruptcy, composition 
proceedings do not necessarily lead to the dissolution of the company.

4ankruptcy proceedings

A company is placed into bankruptcy by the competent court upon re6uest of either a 
creditor or the debtor itself. In addition, bankruptcy proceedings can be opened over a 
company ex o0cio, for e|ample because of serious organisational dejciencies. A creditor 
may jle a re6uest for bankruptcy if its claim has not been settled by the debtor although 
it was upheld in debt collection proceedings. Further, a creditor may re6uest the court to 
open bankruptcy proceedings without prior debt collection proceedings, if other reasons 
9ustify the immediate opening of bankruptcy proceedings, such as fraudulent behaviour 
or cessation of payments by the debtor. Finally, the debtor itself can re6uest the opening 
of bankruptcy proceedings by declaring its insolvency E the board of directors even has a 
legal obligation to do so if the balance sheet shows that the company is over-indebted.

The D'4L provides for two types of bankruptcy proceedings. Summary proceedings 
are commenced if the proceeds from the assets are unlikely to cover the costs of the 
bankruptcy proceedings or if the case is of a simple nature. They generally do not entail 
creditorsN meetings or a creditorsN committee. In all other cases, ordinary proceedings 
apply.

Gnce a debtor is declared bankrupt by the competent court, it loses the right to dispose over 
its assets, despite remaining the benejcial owner of its estate. The right is transferred to 
the bankruptcy estate, which is represented e|clusively by the bankruptcy administration. 
The ob9ective of the bankruptcy proceedings is the full li6uidation of the debtorNs estate, 
including all assets and liabilities, to satisfy all creditors in proportion to their claims 
against the debtor. All creditors participate in the bankruptcy proceedings, which means 
that all debt enforcement proceedings initiated before the declaration of bankruptcy come 
to an end and that no new debt enforcement proceedings against the debtor can be 
initiated by creditors on an individual basis. The bankruptcy administration publishes a 
notice inviting creditors to the jrst creditorsN meeting and summoning them to jle their 
claims and debts within one month and to hand over any collateral.

The jrst creditorsN meeting is entrusted with appointing either the public bankruptcy o(ce 
or a private bankruptcy administrator as well as electing a creditorsN committee, which 
is generally in charge of supervising the bankruptcy administration. It further decides on 
administrative actions, such as the continuation of the debtorNs business activities. The 
bankruptcy administrator decides on the jled claims in the schedule of claims, which can 
be contested by the creditors before the competent court. The second creditorsN meeting is 
convened to decide on matters such as the continuation of claims against third parties and 
the realisation of the debtorNs assets xby way of public auction, private sale or assignment 
to a creditor@.

Restructuring O SwitUerland Explore on Lexology

https://www.lexology.com/indepth/restructuring/switzerland?utm_source=TLR&utm_medium=pdf&utm_campaign=Restructuring+-+Edition+18


RETURN TO CONTENTS  RETURN TO SUMMARY

The proceeds are used to satisfy the creditorsN claims in accordance with their rank.]93 
Secured creditors are satisjed before all other claims out of the proceeds from the sale 
of the collateral. Hnsecured creditors are divided into three classes. The jrst class of 
claims mainly consists of claims arising from employment relationships with the debtor, 
accrued within si| months prior to the opening of the bankruptcy proceedings. The second 
class encompasses claims from social security, health and unemployment institutions. 
The third class comprises all other unsecured and unsubordinated claims accrued before 
the opening of the bankruptcy proceedings. Dividend distributions are made according to 
the creditorsN ranking. The creditors in a lower class will be satisjed only if and to the e|tent 
that the creditors of the higher-ranking class have been satisjed in full. If the insolvency 
estate does not have enough funds to cover all claims in one class, the proceeds are 
distributed to the creditors of that class on a pro rata basis according to the claim amounts.

After  distribution  of  the  bankruptcy  estate  among  the  creditors,  the  bankruptcy 
administration submits its jnal report to the bankruptcy court, which declares the 
proceedings closed if it jnds that the bankruptcy proceedings have been fully completed.

Vomposition proceedings

Vomposition proceedings aim to protect a debtor from bankruptcy proceedings and 
alleviate jnancial distress. They are usually initiated by the debtor itself by supplying the 
court with jnancial statements and a restructuring plan.]83 Vomposition proceedings may 
also be re6uested in ongoing bankruptcy proceedings by the debtor and a creditor. If a 
successful conclusion of a composition agreement seems possible, the bankruptcy court 
may even transfer the matter to the composition court ex o0cio.

The composition court will grant a provisional debt moratorium, pursuant to Article 
BzZa et se6. D'4L, and order measures to preserve the debtorNs assets and appoint 
an administrator to assess the chances of restructuring and reaching a composition 
agreement with the creditors. If a successful restructuring or reaching a composition 
agreement seems likely, the composition court grants a dejnitive debt moratorium 
of  up  to  BK  months,  pursuant  to  Article  BzK et  se6.  D'4L.  In  the  opposite  case, 
bankruptcy proceedings will be opened ex o0cio. During the xprovisional or dejnitive@ 
debt moratorium, the debtor is protected from further jnancial distress, insofar as 
no debt enforcement proceedings can be commenced against the debtor. Hnlike in 
bankruptcy proceedings, the debtor may continue running its business, although under 
the supervision of a court-appointed administrator. The latter may be re6uired to approve 
certain transactions, such as the termination of contracts whose continuation would 
9eopardise the successful restructuring of the debtor.]E3 The disposal of j|ed assets may 
re6uire the approval of the composition 9udge or the creditorsN committee, respectively.

The  court-appointed  administrator  also  supports  the  debtor  in  trying  to  reach  a 
composition agreement with the creditors, which are summoned to jle their claims 9ust 
like in bankruptcy proceedings. There are two types of 9udicial composition agreements. 
The ordinary composition agreement pursuant to Article Z1K et se6. D'4L allows for 
the restructuring of the debtor either through a moratorium agreement providing for full 
payment of creditorsN claims at a later stage or a dividend agreement, whereby the claims 
are partially waived. In a composition agreement with assignment of assets pursuant to 
Article Z15 et se6. D'4L, the debtor assigns its assets to the creditors for realisation by 
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a li6uidator, which then satisjes the creditorsN claims out of the proceeds. Although an 
assignment of only parts of the assets is possible, usually, the agreement will assign all 
assets and thus lead to the li6uidation of the debtor company. From this point on, the 
proceedings do not aim at restructuring the company but at achieving the highest possible 
recovery rate for creditors. Despite being similar to bankruptcy proceedings, composition 
proceedings allow for more –e|ibility in the realisation of assets,]103 which is why they may 
be given preference over bankruptcy if parts of the company can be sold without loss of 
value. In fact, almost all of the largest insolvency cases in recent years have been settled 
through composition proceedings.]113

A composition agreement re6uires approval by a ma9ority of the creditors and the 
composition court.]123 Gnce approved, the composition agreement will be binding on 
any creditor whose claims either arose before the moratorium or have since come into 
e|istence without approval by the administrator. The agreement is not binding on secured 
creditors to the e|tent that their claims are covered by the collateral. If the composition 
agreement is re9ected, the composition court will open bankruptcy proceedings ex o0cio.

Vomposition proceedings may also result in an e|tra9udicial composition agreement. In 
addition, they may end without the need to reach any composition agreement at all if the 
debtor can be successfully restructured during the moratorium.

Selected topics

Taking and enforcement of securities

There are several forms of security over assets in SwitUerland. The most common ones 
are pledges, including both regular pledges and Nirregular pledgesN, which are not regulated 
by law. qhile a regular pledge does not entail a transfer of ownership, but rather the mere 
possession of the collateral, the secured creditor under an irregular pledge becomes not 
only the possessor but also the legal owner of the collateral, which consists of money, 
claims or other chattels. Hpon satisfaction of his or her claim, the owner has an obligation 
to return the collateral to the debtor in the same amount and 6uality. Gften, the collateral 
is also transferred xif it is a non-fungible movable asset or real estate@ or assigned xif it is 
a claim@ by way of security. The impact of insolvency on such security rights depends on 
the type of security arrangement and the type of assets serving as collateral.

Pledged assets form part of the bankruptcy estate unless the collateral is not owned by the 
debtor but by a third party. If movable assets xas well as claims or other rights@ have been 
pledged, the secured creditor is not allowed to sell the collateral privately but has to hand 
it over to the bankruptcy administration for li6uidation with the other assets. The D'4L still 
guarantees the secured creditorNs right to preferential satisfaction, as the proceeds from 
the sale of the pledged assets will be used to satisfy the secured creditor in priority of 
all other creditors.]143 Should the proceeds from the sale of the collateral not be su(cient 
to fully discharge the secured claim, the remaining amount ranks as an unsecured and 
unprivileged claim.

If real estate has been pledged, the effect of the opening of bankruptcy proceedings 
on such security depends on the maturity of the secured debt. Hnlike all other claims, 
claims secured by real estate do not automatically fall due with the opening of bankruptcy 
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proceedings.]173 If the secured debt is due, the real estate will be realised by the bankruptcy 
administration and the proceeds will be used to satisfy the secured creditors. If the secured 
debt is not due, the real estate will also be realised by the bankruptcy administrator. The 
secured creditor will, however, not be satisjed. Instead, the debts will be transferred to the 
ac6uirer of the real estate and the pledge will remain in place.

If the security arrangement includes a transfer of ownership under an irregular pledge or if 
the claims have been assigned or other assets transferred by way of security, such assets 
do not form part of the bankruptcy estate. The secured creditor is not re6uired to hand 
the collateral over to the bankruptcy administrator and can, if permitted by the security 
agreement, li6uidate the collateral privately.

In composition proceedings, there is no obligation for creditors with a pledge on movable 
assets to hand in the collateral to the li6uidator. During the moratorium, secured creditors 
are generally not allowed to commence or continue enforcement proceedings unless the 
collateral consists of real estate. The li6uidation of real estate is also e|cluded during the 
moratorium.]153 If the proceedings result in a composition agreement, the agreement will 
not be binding on secured creditors to the e|tent of the claim covered by the collateral. 
After the moratorium is lifted, secured creditors can choose between commencing 
enforcement proceedings and li6uidating the collateral privately, in accordance with the 
pledge agreement.

Duties of directors of companies in jnancial di(culties

Hnder Swiss corporate law, the board of directors has a general duty to safeguard the 
interests of the company, which includes the responsibility to ensure that the company 
remains jnancially sound and to take the appropriate measures to restructure the 
company should it be in jnancial di(culties. Further, depending on the balance sheet 
situation of the company, the law re6uires the board of directors to take specijc measures. 
The type of measures to be taken by the board of directors depends on the solvency of the 
company or the level of losses the company has incurred. Distinctions are made between a 
situation of x1@ threatened insolvency, xB@ Nloss of capitalN xhalf of the companyNs e6uity is no 
longer covered by its assets@ and xZ@ Nover-indebtednessN or negative e6uity xthe liabilities 
of the company e|ceed its assets@.

According to the revised Swiss company law, the board of directors now has an e|plicit 
duty to monitor the solvency of the company, for e|ample adopt a cash –ow forecast for 
the ne|t 1B months. If the company is threatened with insolvency, the board of directors 
must take measures to ensure its solvency.]163

If there is a loss of capital, the board of directors must take measures to rectify the loss of 
capital and, if necessary, summon a shareholdersN meeting.]193 If there is a substantiated 
concern that the company might be over-indebted, the board of directors needs to have 
an interim balance sheet prepared and submitted to the auditors. If the interim balance 
sheet conjrms that the liabilities of the company are neither covered on a going concern 
nor on a li6uidation scenario basis, the board of directors must notify the 9udge. That is a 
duty that the board cannot delegate.]183 Such notijcation will usually lead to the opening of 
bankruptcy proceedings. Wotijcation can be avoided only if some creditors of the company 
agree to subordinate their claims behind those of all other creditors to an e|tent su(cient 
to compensate the negative e6uity as described above. Further, the board of directors 
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may abstain from notifying the court if immediate restructuring measures are available 
within a reasonable period but no later than z; days. The chances of restructuring must be 
tangible, and delaying the notijcation of the court may not endanger the jnancial situation 
of company creditors.]1E3

Taking timely action as described is a key component of the directorsN duty to perform 
their tasks with due care. If they fail to do so, they risk becoming personally liable under 
Article 5’K VG to anyone suffering losses xi.e., the company, shareholders and creditors@, 
if an intentional or negligent breach of their duty of due care can be established. The 
relevant damage consists of the increase in the companyNs losses occurring between 
the point in time at which the board learnt about the situation of over-indebtedness xand 
failed to notify the bankruptcy 9udge@ and the date on which the company is declared 
bankrupt. In a series of decisions,]203 the Swiss Federal Vourt held that subordinated debts 
should be included in the calculation of the damage caused to a company in a directorNs 
liability claim, as subordination does not constitute a waiver and thus does not diminish 
the companyNs damage. )owever, the revised Swiss company law clarijes that the claims 
of the companyNs creditors that have been subordinated to those of all other creditors shall 
not be included in assessing the damage to the company and thereby overrides the Swiss 
Federal VourtNs decisions.]213

Vlawback actions

To ensure that all creditors are treated e6ually, the D'4L provides for a number of clawback 
actions. Assets that the debtor has disposed of before becoming insolvent can be returned 
to the insolvency estate under certain conditions. Transactions entered into by the debtor 
may be challenged if the transaction was disadvantageous for the creditors. Gnly those 
transactions for which the debtor did not receive appropriate consideration are voidable 
and only upon the condition that the insolvency estateNs assets are not su(cient to cover 
all claims. The contestability of such transactions is limited in two respects. Gn the one 
hand, they must have been concluded in a determined period of time prior to the opening 
of bankruptcy proceedings or the approval of a composition agreement with assignment 
of assets xsuspect period@. The length of the suspect period depends on the nature of 
the transaction challenged. Gn the other hand, the D'4L e|haustively enumerates the 
revocable pre-insolvency transactions.

/ifts and other transactions free of charge or made without ade6uate consideration 
that were entered into by the debtor within the year prior to the opening of bankruptcy 
proceedings xor the grant of a moratorium in the case of a composition agreement with 
assignment of assets@ are voidable.]223 The ade6uacy of the consideration is assessed 
ob9ectively E the partiesN intentions and their good faith are irrelevant. It is further 
irrelevant whether the parties were aware of the discrepancy between performance and 
consideration. The burden of proof for the inade6uacy of the consideration generally lies 
with the party challenging, with an important e|ception: if the transaction favoured a 
related party, which includes companies belonging to the same group, the latter bears the 
burden of proof.

Vertain legal acts by which some creditors are favoured over others are voidable if they 
were made when the debtor was already over-indebted xi.e., the liabilities e|ceeded the 
assets@. Such acts must have been carried out within a suspect period of one year.]243 
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They include the granting of security for obligations that did not have to be secured, the 
payment of claims by unusual means or the payment of debts before they were due. If 
the counterparty can prove that it was not, and did not need to be, aware of the state of 
over-indebtedness of the debtor, the relevant transaction cannot be voided.

Finally, the law provides for the general revocability of any act performed with the 
intention of the debtor of generally harming its creditors or favouring certain creditors 
to the detriment of the others.]273 In contrast to the other grounds for voidability, the 
suspect period of time is jve years. Article B88 D'4L accounts for its wide application by 
establishing strict re6uirements, making it hard for claimants to prevail on these grounds, 
as not only does the intent of the debtor need to be proven but also that such intent was 
recognisable for the recipient. If the latter is a related party, the burden of proof is reversed 
xi.e., the recipient will have to prove that the intent of the debtor was not recognisable for 
them@.

A clawback action may be brought by the bankruptcy administration, a composition 
li6uidator or a creditor within three years of the opening of bankruptcy proceedings or the 
court approval of the composition agreement with assignment of assets. If successful, the 
recipient must return the assets to the insolvency estate or, should this not be possible, 
compensate the estate in cash. In turn, the recipient can claim back his or her own 
performance given in consideration of the revoked assets.

SigniVcant transactions, key developments and 
most active industries

There are no o(cial statistics in SwitUerland on distressed industries. In general, most 
bankruptcies are opened over businesses in the craft, hospitality and construction 
industries.  Two large cases have recently  captured our  attention.  The successful 
restructuring of banking giant Vredit Suisse took place in March B;BZ when it merged into 
H4S. In addition, the Signa /roup re6uired restructuring and had to jle for a moratorium. 
Apart from these two large cases, no new landmark xbankruptcy or restructuring@ 
proceedings have been opened in the past 1B months of which we are aware. The most 
high-projle cases, which are still ongoing, include the li6uidation of the Petroplus group, 
which operated oil rejneries in several 'uropean countries xincluding the li6uidation of 
its holding company, Petroplus )olding A/, and the main operating company, Petroplus 
Marketing A/, both domiciled in $ug@, the insolvency proceedings of companies of the 
4an6ue Priv*e 'sp´rito Santo SA and the bankruptcy proceedings of the Swiss Lehman 
4rothers entity. Gne high-projle case, the Swissair insolvency proceedings, was concluded 
at the beginning of B;BK after more than B; years.]253

International

As Vouncil Regulation x'V@ Wo. B;1’78K8 of B; May B;1’ does not apply to Swiss 
insolvency proceedings and SwitUerland has not adopted the Hnited Wations Vommission 
on International Trade Law xHWVITRAL@ Model Law on Vross-4order Insolvency, the 
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recognition and enforcement of foreign insolvency proceedings is dealt with in the 
Swiss Private International Law Act xPILA@.]263 Gn 1 €anuary B;1z, the revision of the 
PILA with regard to the recognition of international bankruptcy decrees and foreign 
composition agreements came into force. The revised PILA is an important step towards 
the harmonisation of international insolvency law and facilitates the recognition of 
foreign insolvency decrees in SwitUerland. The revision aimed to modernise and facilitate 
the costly and burdensome proceedings for recognition of such foreign decrees and 
agreements and also included certain changes regarding the effects of such recognition. 
Further, the revision aimed at avoiding unnecessary ancillary proceedings in cases where 
there are no Swiss-domiciled secured or privileged creditors.

A foreign insolvency administrator has no power to act in SwitUerland. As a conse6uence, 
the administrator cannot directly recover assets located in SwitUerland, since it does not 
have standing in Swiss proceedings and is not allowed to jle a claim in the insolvency 
proceedings of a Swiss debtor of the foreign estate xthe latter being a usual scenario 
where an international group of companies becomes insolvent@. To safeguard the rights 
of the estate, the foreign insolvency administrator must undergo a rather burdensome 
process, which starts with an application for recognition of the foreign insolvency decree in 
SwitUerland. To be recognised in SwitUerland, the foreign bankruptcy decision must meet 
the re6uirements set out in Article 1CC PILA:

1. the decision must have been rendered by the competent court at the seat of the 
debtor or at the Ncentre of main interestsNJ

B. the decree is enforceable in the issuing countryJ and

Z. the recognition of the decree is not incompatible with Swiss public policy pursuant 
to Article B5 PILA.

The same re6uirements apply to the recognition of a foreign composition agreement or 
similar proceedings.]293 'ven if the foreign insolvency decree is recognised, the foreign 
administrator is not entitled to act directly in SwitUerland but may re6uest the opening 
of separate Swiss bankruptcy proceedings and the appointment of a local li6uidator. The 
purpose of such ancillary proceedings is the li6uidation of those assets that are located in 
SwitUerland, thereby avoiding that Swiss creditors are disadvantaged. In a jrst step, only 
secured creditors and privileged creditors domiciled in SwitUerland can participate. If said 
creditors are fully satisjed, any surplus is remitted to the foreign insolvency estate or the 
foreign creditor, but only upon recognition of the foreign schedule of claims in SwitUerland. 
Recognition will be granted if creditors domiciled in SwitUerland have been appropriately 
considered in the foreign schedule of claims. Gtherwise, the surplus will be distributed to 
Swiss-domiciled third-class creditors.

)owever, if there are no privileged or secured creditors or creditors of a Swiss branch, 
and if the claims of unprivileged and unsecured creditors in SwitUerland are ade6uately 
taken into account in foreign proceedings and these creditors were granted their right to 
be heard, Swiss courts can waive ancillary proceedings upon the re6uest made by the 
foreign bankruptcy administration. The foreign administrator may take certain actions in 
SwitUerlandJ in particular, it may transfer assets abroad and conduct legal proceedings.
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Outlook and conclusions

qe e|pect that factors such as high in–ation and high interest rates in many parts of 
the world, ongoing geopolitical uncertainty, protectionism and supply chain fragmentation 
will cause companies to increasingly re6uire restructuring efforts. In addition, the recent 
revision of the D'4L, which means that ta|es, duties or other payments under public 
law must now also be claimed through bankruptcy proceedings and no longer through 
debt enforcement proceedings, will lead to an increase in bankruptcy proceedings in 
SwitUerland. 
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