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Relative market power — much ado about nothing? Past de-
velopments and future perspectives in practice

ATTORNEYS AT LAW

Bernhard Lauterburg / Philipp Zurkinden

Since the entry into force of the provisions on relative market power on January 1, 2022,
the Swiss Competition Commission (ComCO) has conducted three proceedings. In two
cases, the plaintiffs were successful. And now Migros is testing the new provisions
with a complaint to the ComCo against Nivea manufacturer Beiersdorf.

Since the introduction of the provisions on relative market power in the instruments of behav-
ioral control in the Swiss Cartel Act (CA), market power is no longer assessed solely in terms
of (absolute) market dominance. The CA now also subjects companies that hold relative mar-
ket power over their trading partners to antitrust abuse control. According to ComCo's latest
annual report, the new provisions on relative market power have so far not led to a flood of
complaints. The major wave of complaints that was anticipated during parliamentary discus-
sions has not materialized. Much ado about nothing?

When is a position of relative market power deemed to exist?

A company is considered to hold a position of relative market power if other companies are
dependent on it in such a way that there are no sufficient and reasonable alternatives available
to switch to other companies. The ComCo assesses the existence of relative market power
based on three cumulative criteria:

= Dependency in the narrow sense: The ComCo first examines whether there are alterna-
tive options and, if so, what are the economic consequences of switching to such alternative
options, and whether switching to such alternative options is reasonable or feasible.

= Unequal distribution of power: If dependency in the narrow sense is confirmed, the
ComCo then examines whether there is an unequal distribution of power between the com-
panies in the business relationship in question.

= Self-inflicted dependency: Finally, the ComCo assesses whether the dependency is due
to gross negligence or fault on the part of the dependent company.

If all three criteria are met, the ComCo examines whether the conduct of the company holding
relative market power is abusive. This assessment framework emerged in the context of the
examination of the first two cases involving Galexis / Fresenius Kabi' and Payot /

' The press materials to this decision are available for download at https://www.news.admin.ch/de/nsb?id=101668; the
reasoned decision (in German) is available for download at https://www.weko.admin.ch/weko/de/home/praxis/publiz-
ierte-entscheide.html.
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Madrigall®. The third case, BMW?3, became moot after the involved companies reached a set-
tlement.

In the first case, the ComCo concluded that Galexis, the largest pharmaceutical wholesaler
in Switzerland, was not dependent on the supply of nutritional drinks from Fresenius Kabi,
and accordingly rejected a finding of relative market power of Fresenius Kabi vis-a-vis Galexis.
The ComCo first examined what alternatives Galexis had regarding the procurement of nutri-
tional drinks from Fresenius Kabi. Alternatives examined include sourcing the same product
from another supplier (e.g., through parallel import* instead of direct sourcing from the foreign
manufacturer), purchasing an alternative product, or forgoing the purchase altogether. Next,
the ComCo examined the economic consequences that would arise for Galexis in the event it
would have chosen any of these alternatives and found that the economic consequences are
often not precisely quantifiable. Finally — and this was likely the decisive point — the ComCo
contrasted the expected annual loss of profit and contribution margins in the amount of less
than [<CHF 400'000] and the rather minor losses resulting from a loss of attractiveness as a
wholesaler with the net profit of around CHF 165 million and EBIT of around CHF 200 million,
concluding that this loss of profit (approximately 0.25% of net profit) as a result of foregoing
the product was insignificant. In other words, the profit from the sale of Fresenius Kabi nutri-
tional drinks was too small in relation to net profit to produce any relevant effects, and the
removal of Fresenius Kabi nutritional drinks from Galexis’ product range would not have made
Galexis significantly less attractive as a supplier to pharmacies. The decision does not indicate
what threshold of loss would render the discontinuation of the sale of the product in question
unreasonable, but this would likely depend heavily on the specific circumstances of each case.

In the second case, the ComCo affirmed the dependency of the Swiss bookseller Payot, which
is primarily active in the French speaking part of Switzerland, on the French publishing group
Madrigall. Payot accused Madrigall of preventing it from purchasing Madrigall books directly
in France at the standard local wholesale prices. Unlike in Switzerland, publishers in France
are required to set retail prices (book price regulation). The wholesale prices for individual
booksellers are determined through discounts on those retail prices. For determining the
wholesale prices in Switzerland, Madrigall added a surcharge to the relevant French retail
prices, which Payot contested. ComCo applied the same assessment framework and con-
cluded that Payot had no sufficient and, above all, no reasonable alternative sourcing options,
and moreover could not forgo the supply of Madrigall books. Switching to alternative supply
channels — or even foregoing the purchase and thus the sale of Madrigall books — would have

The press materials to this decision are available for download at https://www.news.admin.ch/de/nsb?id=103208; the
reasoned decision (in French) is available for download at https://www.weko.admin.ch/weko/de/home/praxis/publizierte-
entscheide.html.

The press materials to this decision are available for download at https://www.news.admin.ch/de/newnsb/P3RCdJp-qru-
Fej540d2Co. The reasoned decision has not yet been published.

An interesting aspect is the contrasting views between the Federal Food Safety and Veterinary Office (FSVO) and the
parties to the proceedings regarding parallel imports. While the FSVO holds the opinion that parallel imports are de facto
not possible, both the parties to the proceedings and a witness who was heard stated that there are no regulatory ob-
stacles preventing the parallel import of nutritional drinks. ComCo took the position that parallel import is not possible
without the explicit consent of the manufacturer.
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involved substantial financial disadvantages for Payot and was therefore deemed unreasona-
ble. According to the guidance on relative market power from the ComCo Secretariat, Payot
is said to have generated around 10-20% of its revenue from Madrigall books.> However, as
previously mentioned, dependency in the narrow sense alone is not sufficient for a holding of
relative market power. For that reason, the ComCo examined the criterion of the distribution
of power, because the provisions on relative market power are intended to protect dependent
companies in their weaker position from an abuse of power. If the power is equally distributed,
there is no need for protection. The ComCo saw the disadvantage clearly on Payot's side,
since Madrigall could switch to other sales channels if the supply relationship with Payot were
terminated. This criterion, therefore, aims to determine whether the consequences of switch-
ing to alternative sources (or ending the business relationship) are roughly equal for both par-
ties or not. In the former case, according to the ComCo, the dependent company is not in a
weaker position, and the power is considered equally distributed. The question of gross self-
inflicted dependency did not arise, since Payot, as a generalist bookseller, must offer Madrigall
books. This criterion serves to exclude cases where companies take unreasonable risks and
therefore become dependent.

It was precisely this latter criterion that became the downfall of a company that applied for
provisional measures before the Cantonal Court of Basel-Landschaft. The applicant com-
pany had distributed certain commercial products exclusively in Switzerland for around 25
years. These products accounted for approximately 90% of its total business volume. By ter-
minating the distribution agreement with only six months' notice, the supplier was, according
to the distributing company, acting abusively, as it was not possible for the applicant company
to reorganize itself within that time frame. The applicant essentially requested an extension of
the supply relationship for another year. Based on the documents submitted, the Cantonal
Court concluded that — even if a dependency relationship could have been credibly demon-
strated (which was not the case) — it would have been attributable to entrepreneurial misjudg-
ments. The court held that a company cannot invoke a dependency on its previous contracting
partner if, when entering into a long-term supply agreement, it failed to agree on a sufficient
notice period that would have allowed a switch to an alternative supplier. Moreover, every
company must make financial provisions for possible changes in supply and demand relation-
ships, and must also take timely measures to anticipate and absorb the end of such business
relationships without running into existential difficulties.

In the third case (BMW), a dealer and service center for BMW and Mini vehicles, which had
been authorized for many decades, is said to have made a multi-million Swiss franc invest-
ment in anticipation of an expansion of its business relationship with BMW. After BMW termi-
nated the cooperation (instead of expanding it, as expected), the dealer claimed that it was
dependent on the continuation of the business relationship with BMW in order to amortize the
investments. According to the ComCo's press release, the ComCo — though only summarily —

5 The guidance dated December 6, 2021 (revised on February 4, 2025) contains the following note in footnote 3: “In the
Madrigall decision, the WEKO denied the reasonableness of a bookstore that had generated between 10 and 20% of its
sales and less than CHF 10 million in contribution margins with books from the company holding a position of relative
market power, whereby additional customer losses were to be expected due to the high quality of the books in question.”
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examined various switching options (sale of new vehicles from other brands, sale of used
vehicles from other brands, discontinuation of BMW and Mini vehicle sales, activity outside
the automotive sector). The ComCo presumably deemed all of these alternatives unreasona-
ble, as they would have led to losses in revenue and profit in the areas of new car sales, used
car sales, and the workshop business, and these losses could not have been sufficiently offset
through the alternative options. At the same time, the investments already made would have
had to be largely or entirely written off if the dealer had switched, and substantial new invest-
ments would have been required.

What should be done in case of relative market power?

The cases concluded so far show little concrete guidance in the form of benchmarks to esti-
mate relative market power. What is clear: dependency requires significant disadvantages
when switching to alternatives, but not of a degree that threatens the existence of the company
claiming dependency. At what level the disadvantages of switching are significant is hardly
something that can be determined abstractly; it depends on the individual case and the prod-
ucts and markets involved. As mentioned above, depending on the circumstances, a turnover
share of 10-20% may suffice to assume relative market power. A company seeking to rely on
the abuse of relative market power must be able to demonstrate clearly and in detail the eco-
nomic consequences of switching to alternatives using short-, medium-, and long-term finan-
cial figures; otherwise, the ComCo is unlikely to take up the case. The initial effort required
from a company potentially affected by relative market power should not be underestimated,
especially since the ComCo appears to apply a relatively broad interpretation of the concept
of switching possibilities. Besides switching sales and supply channels and completely dis-
continuing the business relationship, since the BMW case, a realignment of the business itself
is apparently also considered a switching possibility.

The fact that the ComCo, despite the applicability of the investigation principle also to cases
of relative market power, expects a high degree of self-initiative from the notifying companies
in establishing relative market power, should by no means be taken lightly by companies which
potentially hold a position of relative market power. Relative market power is not easy to rec-
ognize due to a lack of knowledge about the circumstances of the respective business part-
ners. Therefore, supply and procurement relationships should always be reviewed for possible
dependencies and one’s own behavior critically examined. Particular attention should be paid
to situations where different power relations are likely, where significant investments have
been made in a business relationship, or where substitution of the products in question is
presumably costly or only possible with difficulty. Such factors can be approximated by the
presumably relatively market-powerful company based on knowledge of its own market posi-
tion. If a company is presumably relatively market-powerful, measures must be taken to pre-
vent or remedy possible abuse. Furthermore, economic reasons and arguments for the spe-
cific design of the business relationship should be carefully documented.
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In case of relative market power, when is conduct deemed abusive?

The provisions on relative market power go back to the so-called Fair Price Initiative. Primarily,
they were intended to combat the so-called “Switzerland surcharges.” The initiators mainly
targeted vertically integrated international corporations that organized production and distri-
bution within their groups. For this purpose, a new abuse offense was created. Accordingly.
abuse is defined as the restriction of the opportunity for buyers to purchase goods or services
offered both in Switzerland and abroad at the market prices and conditions customary in the
industry in the foreign country concerned. However, the Swiss legislator implemented the ini-
tiative’s objective “generously” in such a way that conduct by companies holding a position of
relative market power could be considered abusive not only under this new abuse offense.
According to Article 7 CA, all abuse offenses — including those that previously applied only to
dominant companies — apply to them. At least, abusive conduct by companies holding a posi-
tion of relative market power, cannot be directly sanctioned (unlike this is the case with abusive
conduct by dominant companies).

In the case of Payot / Madrigall, the conduct was examined under this (new) abuse offense
(had Fresenius Kabi been found to hold a position of relative market power, the new abuse
offense would have applied in that case as well). Madrigall tried to justify its conduct with
allegedly higher costs it would incur in directly supplying Payot. Specifically, Madrigall argued
that these higher costs did not arise with French booksellers. Therefore, Madrigall could not
grant Payot the purchase prices and, respectively, the discounts according to the sales condi-
tions valid in France. The ComCo concluded that some price differentiation could indeed be
justified by higher costs on Madrigall’s side, but not to the extent practiced by Madrigall. There-
fore, the ComCo obliged Madrigall to offer Payot, when the latter procures books directly in
France, in principle the same conditions it offers French booksellers. To the extent Madrigall
wishes to depart from this principle and charge Payot higher prices and, respectively, reduce
the discount, Madrigall can do so based on proven additional costs.

The BMW case was not about the new abuse offense but presumably about the offense of
refusal to deal, i.e., an example already contained in the law before the provisions on relative
market power came into effect. According to the press release, during the investigation BMW
expressed willingness to extend the business relationship temporarily and thus was able to
alleviate WEKO’s concerns. Therefore, the procedure was subsequently dropped. Whether
BMW held a position of relative market power therefore remained open. However, the sum-
mary examination showed that BMW would presumably have violated the provisions on rela-
tive market power had it not adjusted its behavior. Remarkable in this case is that the previous
guidance on the competition law treatment of vertical agreements in the motor vehicle sector,
as well as the Motor Vehicle Regulation on the competition law treatment of vertical agree-
ments in the motor vehicle sector (MVO), which has been in effect since January 1, 2024,
contain provisions on minimum notice periods. If these are not complied with, the mentioned
provisions assume a (qualitatively) severe restriction of competition. We assume that, in the
BMW case, even the minimum notice periods under the mentioned provisions of the MVO
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would not have been sufficient to amortize the investments made. Under these circumstances,
it would likely have been hardly possible to assert a significant restriction of competition pur-
suant to the rules laid down in the MVO. Therefore, the terminated dealer probably only had
the option of claiming abuse of a position of relative market power according to Article 7 CA.
The relationship between the MVO and the relevant provisions of the CA remains unclear.
However, it is to be assumed that behavior compliant with the MVO can still be problematic
under the provisions on relative market power.

Outlook and Conclusion

In the most recent case, Migros / Beiersdorf, the matter once again concerns the aforemen-
tioned new abuse offense, as Beiersdorf is allegedly refusing Migros the procurement of
Nivea-brand products under the same conditions as abroad. This latest case is likely to be
quite explosive, especially since the Nivea example was repeatedly cited in the context of the
Fair Price Initiative and more generally regarding the Switzerland surcharges. The case is also
expected to be interesting because it concerns a dispute between a strong manufacturer of
branded goods and a strong retailer, which is likely to make the criterion of power imbalance
particularly contentious. So there is plenty of tension to be expected.

The fact that case law is still sparse — i.e., only a few complaints have been filed that actually
led to a competition law investigation — is primarily due to the fact that the provisions on relative
market power represent new territory in Switzerland, and it was still unclear how the ComCo
would apply these rules. In this regard, the ComCo has shed some light with the procedures
mentioned above, even though important questions remain unanswered. The most recent
ComCo decisions have now been incorporated into the Secretariat’s guidance note on relative
market power.®

As mentioned above, abuse of relative market power is not directly subject to sanctions. Nev-
ertheless, companies are well advised to closely examine the practice emerging from
ComCo's decisions and, based on them, analyze whether they hold a position of relative mar-
ket power in relation to a trading partner. If such indications exist, business reasons or argu-
ments for the specific design of the business relationship should be carefully documented. In
particular, regarding purchase prices, higher purchase prices for the direct supply of Swiss
buyers are only permissible if corresponding additional costs can be proven.

This brings us back to the initial question. After the first decision on relative market power, the
newspaper NZZ wrote that one should not expect too much from the new rules on relative
market power. After the second decision, NZZ was somewhat more reserved, stating that
some leading decisions were now needed before the concept of relative market power could
be made more tangible. Nevertheless, this decision serves as a signal to the entire industry

8 The updated guidance is available for download (in the official languages) at https://www.weko.admin.ch/weko/de/
home/anzeigen/relative_marktmacht.html
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and may also provide guidance for other sectors. Indeed, once (dependent) companies have
clear guidelines in the form of leading decisions, it will likely become easier to assert potential
dependency relationships with business partners. Until then, however, several more decisions
will certainly be needed.
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