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Global Financial Standards and Regulatory Reforms

By Dr. Stefan A. Wandel*

The present paper discusses global financial standards
and their relevance as part of the regulatory reforms
initiated in the aftermath of the financial turmoil. In a
first— precursory — part, it provides more clarity on the
notion and role of “soft” law instruments, which have
become an eminent pillar for the regulation of global
finance. The essay likewise highlights the financial sec-
tor specific division of labor between the different inter-
national bodies, fora, and organizations in charge of
global agenda-/standard setting. In the main — analyt-
ical — part, the article will turn to the sweeping reforms
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. Introduction

1. Global regulatory reform and standard
setting

Since the global financial crisis, bold steps have been
undertaken to reform the global financial system and
the regulatory framework. Amongst the most impor-
tant regulatory reform focus areas was a strengthen-
ing of capital requirements and the introduction of
both liquidity standards and a leverage ratio require-
ment for international banks, which were recognized
by the Group of 20 (G20) upon proposal by the Basel

*  The author is grateful to David Billeter (M.A. HSG) and
Jan-André Pramann (Dipl.-Kfm.) for critical review of the
manuscript and helpful comments.

triggered by the experiences in the financial crisis. Em-
phasis is put on standards aimed at preventing sys-
temic risk in the field of capital adequacy, prudential
supervision, and accounting. The analysis of the re-
form efforts reveals specific deficiencies, which raise
doubts as to their effectiveness to deal with a crisis
comparable to the one in 2008 et seqq. In the final —
concluding — chapter, the key findings for the study of
global financial standard setting and crisis reforms
will be briefly summarized.

Committee on Banking Supervision (BCBS) during
the Summit in Seoul (2010). This has been comple-
mented by a tightening of prudential supervisory
standards issued by the BCBS. Moreover, the Inter-
national Accounting Standards Board (IASB) has em-
braced new accounting principles that aim to inhibit
financial instability in falling markets. Other areas of
reform range from improving the regulation of over-
the-counter (OTC) derivatives or advanced stand-
ards addressing credit rating agencies (CRA) to the
measures taken to tackle the risks posed by “System-
atically Important Financial Institutions” — the list
could easily be expanded.! Additionally, there was a
broad consensus among political leaders that a more
intensified international cooperation and coordina-
tion of regulatory efforts was indispensable so as to
ensure consistent formulation and implementation
of reforms.? It was stressed that the strengthening of
global financial standards (GFS) and their consistent
implementation is necessary to protect against ad-
verse cross-border, regional and global developments
affecting financial stability.?

The present paper examines GFS and the en-
deavors of the international regulatory community
to prevent cross-border systemic risk and financial
instability. At the outset, the main features of GFS as

1 For a high-level overview see Nicolas Véron, The G20 Fi-
nancial Reform Agenda After Five Years, Bruegel Policy
Contribution, 11 (2014), 4 et seqq., available at: <http://
bruegel.org/publications/>.

2 Ex multis G20, Declaration on Strengthening the Finan-
cial System, London (2 April 2009), Preamble, 1.

3 Ex multis G20, Leaders Declaration, Los Cabos (18/
19 June 2012), n. 36.
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well as the actors and processes relevant to global
agenda-/standard setting are briefly illustrated (D).
The main part provides an overview of the interna-
tional regulatory responses following the financial
crisis (II) and outlines critical considerations regard-
ing the global reforms (II). Finally, the key conclu-
sions and insights will be summarized (IV).

2. "Soft law"” standards in financial law

Global financial standards can be defined as the min-
imum requirements applied globally to prevent sys-
temic risk.* The most well-known GFS are the Basel
Committee’s capital adequacy standards, which will
require banks to hold minimum common equity tier
one capital (primarily common shares and retained
earnings) in the amount of 7% of their assets.> GFS
may come in various phenotypes — depending on
their specificity — as good principles, practices, or
guidelines and can be categorized by their scope in
either functional or sectoral standards.® From the le-
gal viewpoint, global financial standards per se are
not binding, i.e. they do not qualify as a source of
public international law (under Art. 38 ICJ-Statute).”
As a consequence, neither the regulatory reform
agenda nor related standards can be enforced through
courts. Instead, the GFS belong to the category of
rules, which it has become customary to designate as
soft law.® In the most basic sense the term “soft law”
refers to international promises, obligations, or com-
mitments that are not binding under international
law. More specifically, soft law standards have been
defined as “international obligations that, while not
legally binding themselves, are created with the ex-
pectation that they will be given some indirect legal

4 Cf. Mario Giovanoli, The Reform of the International Fi-
nancial Architecture, International Law and Politics, 42
(2009), 81-123, 84.

5 Cf. BCBS, Basel III: A global regulatory framework for
more resilient banks and banking systems (December
2010, rev June 2011), 13, 54, available at: <http://www.
bis.org/publ/bcbs189.pdf>.

6 See Financial Stability Board, What are standards?, avai-
lable at: <http://www.financialstabilityboard.org/cos/stan
dards.htm>.

7 See Vera Schreiber, International Standards — Neues Recht
fiir die Weltmarkte?, Bern (2005), 95.

8 See Peter Nobel, Finanzmarktrecht: Neue Architektur —
Neuer Wein?, BJM 3 (2015), 129-153, 137 et seq.
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effect through related binding obligations under
either international or domestic law.”

To help shed light on the thicket of standards, the

FSB has designated 14 GFS under 12 policy areas as
“key” for sound financial systems and indicated that
those standards are most likely to make the greatest
contribution to reducing vulnerabilities and strength-
ening the resilience of financial systems. The FSB list
of key standards encompasses standards in areas as
disparate as monetary and financial policy, fiscal
transparency, data dissemination, banking supervi-
sion, securities regulation and insurance supervision,
insolvency, corporate governance, accounting, audit-
ing, payment and settlement, and market integrity.
The FSB list of key standards wholly coincides with
the IMF and World Bank endorsement of internation-
ally recognized standards.

However, it is important to note that the “soft”
legal character does not necessarily affect the effec-
tiveness of GFS as the various jurisdictions may well
be (and indeed often have been) persuaded to incor-
porate these standards into their domestic legislative
and regulatory frameworks either as a matter of self-
interest or bolstered through other mechanisms.'® In
fact, markets may have a function in disciplining na-
tional regulatory compliance. This is due to the fact
that financial firms domiciled in countries that do not
adhere to GFS may have to pay a risk premium when
refinancing at the capital markets. Additionally, states,
international organizations, International Financial
Institutions (IFIs) and regulatory networks have set
up various structures and arrangements of a more in-
stitutionalized nature, which they apply to discipline
national compliance. Examples include peer review
mechanisms, loan conditionality, market access re-
strictions, or IFI monitoring programs.'!

®  Arie C. Eernisse, Banking on Cooperation: The Role of the
G-20 in Improving the International Financial Architec-
ture, Duke Journal of Comparative and International Law
22 (2012), 239-266, 250.

10 E.g. The People’s Republic of China’s latest decision to
adopt the IMF’s data dissemination standards, cf. Reuters,
China changes GDP data calculation method to improve
accuracy (9 September 2015), available at: <http://www.
reuters.com/article/2015/09/09/china-economy-data-
gdp-idUSL4N11F1V220150909>; see generally Nina Ar-
quint, Internationalisierung der Finanzmarktaufsicht,
GesKR 2 (2014), 131-142, 132.

1 For a thorough review of these mechanisms see Stefan A.
Wandel, International Regulatory Cooperation: An Analy-
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As one can infer from the table below, various
GFS have undergone revisions in the aftermath of the
crisis reflecting some of their perceived deficiencies.

Subject Area

Key Standard

SZW/RSDA 6/2015

Issuing Body

Macroeconomic policy and data transparency

Monetary and financial policy Code of Good Practices on Transparency in Monetary and Financial Policies (Sep 1999) IMF

transparency

Fiscal policy transparency Code of Good Practices in Fiscal Transparency (last rev Jun 2007) IMF

Data dissemination Special Data Dissemination Standard (Mar 1996)/General Data Dissemination System (Dec IMF
1997)

Financial regulation and supervision

Banking Supervision Core Principles for Effective Banking Supervision (Sep 2012) BCBS
Securities Regulation Objectives and Principles of Securities Regulation (Jun 2010) 10sCO
Insurance Supervision Insurance Supervisory Principles (Oct 2011 rev Oct 2013) IAIS
Institutional and market infrastructure
Crisis resolution and deposit Core Principles for Effective Deposit Insurance Systems (last rev Nov 2014) BCBS/IADI
insurance
Insolvency Insolvency and Creditor Rights (2011 rev 2015) World Bank
Corporate Governance Principles of Corporate Governance (2004 rev Sep 2015) OECD
Accounting International Financial Reporting Standards (ongoing) IASB
Auditing International Standards on Auditing (ongoing) |IAASB
Payment, clearing and settlement Principles for Financial Market Infrastructures (Apr 2012) CPSS/IOSCO
Market integrity FATF Recommendations on Combating Money Laundering and the Financing of Terrorism & FATF

Proliferation (last rev Feb 2012)

Source: Author’s illustration.

3. The agenda-/standard setting process

The global agenda-/standard setting process relies
on a multi-level structure.!? At the first — top — level
there is agenda setting, a process primarily carried
out by the G20. This rather political gathering is the
prime forum for cooperation on reform of the global
financial system at the head of state level. In practice,
the G20 specifies the regulatory reform agenda in
particular areas where reform is most needed, e.g.
OTC derivatives reforms or banking capital require-
ments. Also at the top level, the Financial Stability
Board (FSB), a semi-political body, amongst others
made up of finance ministry officials and central bank
governors is responsible for coordinating national
and international standard-setters in the transposi-
tion of the regulatory reform agenda. Aptly both

sis of Standard Setting in Financial Law, Zurich (2014),
108, 117 et seqq.

12 See ibid., at 70 et seqq. for a more detailed discourse and
further references.

bodies have been termed the “soft decision-making
bodies” for financial regulatory reform.'®

At the second — medium — level is standard set-
ting. This level entails the specific regulatory ground-
work of negotiating and developing of GFS based on
the regulatory reform agenda provided by the G20.
Concretization through more detailed guidance is
necessary because the G20’s agenda presettings are
mostly rather broadly formulated. The standard-set-
ting bodies are therefore promulgating more specific
guidance, which is then made available for national
implementation. More specifically, GFS for the bank-
ing sector are worked out by the BCBS, a forum for
banking supervisory cooperation made up of central
bank governors. GFS for the insurance sector are
worked out by the TAIS, an organization of insurance
supervisors and regulators. Moreover, GFS for the se-

13 Rolf H. Weber, Legitimacy of the G20 as a Global Financial
Regulator, Banking and Finance Law Review (2013),
389-407, 390.
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curities sector are developed by IOSCO, an associa-
tion of organizations that regulate the world’s securi-
ties and futures markets. Contrary to international
organizations, all of these institutions are informally
structured.™

At the third — lower — level is the domestic imple-
mentation of GFS. National legislators and regulato-
ry authorities are supposed to adjust their local legal
and regulatory frameworks on the basis of the GFS
that have been adopted at the level of the interna-
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tional standard setters. National implementation ef-
forts are overseen by the IFIs, which have set up mon-
itoring (or “surveillance”) programs, such as the Fi-
nancial Sector Assessment Program and the related
Reports on the Observance of Standards and Codes.
IFIs play only a minor, supporting role in developing
regulatory standards for the international financial
markets but their monitoring programs have a global
outreach.

G20 defines priority areas of the global reform agenda

FSB coordinates the G20 reform agenda through national and international

standard setters

International standard setters develop detailed global rules

BCBS I1AIS 10SCO

IASB Joint Forum

National regulators implement global standards at the national level

FINMA SNB Bafin ESMA EBA AMF

Source: Author’s illustration.

Il. The evolution of global financial
standards in the wake of the crisis

1. Capital adequacy standards

The first-ever genuinely prudential GFS — adopted by
more than 100 countries — is the Capital Require-
ments Framework or Accord developed by the BCBS
as Basel Iin 1988 and revised as Basel Il in 2004. The
most important pillar of the Basel Accord are the
minimum capital requirements. The regulatory capi-
tal requirements are expressed as a ratio and are
composed of three elements: (i) the numerator of the
ratio defines regulatory capital; (ii) the denominator

4 See thereon Jan Wouters/Jed Odermatt, International
Banking Standards, Private Law and the European Union,
Leuven Center for Global Governance Studies, Working
Paper No. 140 (May 2014), 5 et seq., available at: <http://
papers.ssrn.com/sol3/papers.cfm?abstract_id=2457773>.

SEC CFIC CBRC

of the ratio defines risk weighted assets (RWA); (iii)
the ratio must at a minimum be at a level of 8%.°

It has turned out in the crisis that many banks
held insufficient capital to cover the substantial trad-
ing book losses incurred and that many banks’ liquid-
ity situation as a result of adverse market scenarios
was inadequate. The BCBS, therefore, initiated a sub-
stantial effort to revise its existing Basel I/II capital
adequacy framework. The resultant Basel III capital
adequacy framework, which was published in Sep-
tember 2010 (and modified in 2011), bolsters capital
and liquidity requirements for banks.'® The center-
piece of the new agreement is a greater focus on com-
mon equity. Under Basel III the minimum regulatory

15 European Commission, Economic Review of the Financial
Regulation Agenda, Commission Staff Working Document,
COM(2014)279 (15 May 2014), 57.

6 Cf.BCBS (n.5), at 2, 8.
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capital will remain at 8% but the portion of capital of
the highest quality that can fully absorb losses (Com-
mon Equity Tier 1 or CET1) has been increased from
2% to 4.5% of RWA.Y” An additional “conservation
buffer” to be built up in times of strong economic
growth, and consisting of common equity of 2.5% of
RWA, has also been introduced. This will bring the
total common equity standard to 7%. If a bank should
fail to satisfy the conservation buffer it may not be
allowed to pay dividends. Applicable in 2015, the
minimum Tier 1 capital will increase from 4% (under
Basel IT) to 6% of RWA.!® The largest banks also need
additional loss absorbency capital ranging from 1%
to 2.5%, depending on the systemic importance. A
countercyclical buffer consisting of common equity
of up to 2.5% may be introduced at the discretion of
national regulators to prevent the build up of an ex-
cessive credit growth. Moreover, two liquidity ratios
were introduced. The Liquidity Coverage Ratio re-
quires banks to hold high-quality liquid assets that
would meet its liquidity needs for a 30 calendar day
liquidity stress scenario and a Net Stable Funding
Ratio was introduced to meet any mismatches in a
firm’s liquidity profile over a one-year extended stress
period.?’

2. Banking supervisory standards

The Basel Core Principles for Effective Banking Su-
pervision (BCP) are the de facto minimum standard
for sound prudential supervision of banks. The BCP
have originally been published by the BCBS in 1997
(revised in 2006) and their purpose is to serve as a
benchmark for assessing the quality of domestic su-
pervisory systems. In 2012, the BCBS has issued a
revised version of its BCP.2° The latest round of revi-
sions reflects significant developments in the global
financial markets and regulatory landscape since
2006 including post-crisis lessons. Specifically, the
reform of the BCP addresses shortcomings in the
following areas:

7 Wandel (n. 11), at 35.

18 See BCBS, Basel III Phase-In Arrangements, available at:
<http://www.bis.org/bcbs/basel3/basel3_phase_in_arran
gements.pdf>.

¥ Cf. European Commission (n. 15), at 60, 69.

20 BCBS, Core Principles for Effective Banking Supervision
(September 2012), available at: <http://www.bis.org/
publ/bebs230.pdf>.
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—  Macroprudential issues and systemic risk: The

BCP require supervisors to analyze risk in a
broader context which includes the macroeco-
nomic environment, business trends, as well as a
build-up of risk across the banking sector. Rele-
vant authorities should also have the capabilities
to take pre-emptive action to address systemic
risks.!

—  Systemically important banks (SIB): The BCP do

not contain a stand-alone principle but set out in
rather general terms that the expectations on su-
pervisors will need to be of a higher order for
SIBs corresponding to their risk profile and sys-
temic importance.2?

—  Crisis management, recovery and resolution: Ac-

cording to the BCP, banking supervision should
be designed to reduce the probability (and im-
pact) of bank failures but does not need to strive
for a complete prevention of such failures. In this
regard, it may be necessary to develop resolu-
tion plans by regulators; as well as contingency
funding plans and recovery plans by the banks
themselves. In a crisis situation, home supervi-
sors should collaborate with their counterparts
in host jurisdictions.®

—  Corporate governance: The existing corporate

governance criteria contained in various sec-
tions of earlier BCP have been brought together
to create a separate new principle, which reflects
the significance of governance structures for
institutional and systemic stability.?*

3. Accounting standards

The International Financial Reporting Standards
(IFRS) developed by the IASB is the globally recog-
nized standard in the accounting area. IFRS require
capital-market oriented companies to disclose com-
parable information about their financial and earn-
ings situation to investors, lenders and other credi-
tors.? One of the key valuation methods of the IFRS
(and its predecessor International Accounting Stand-
ards or IAS) is the so-called Fair Value (FV) approach.
FV accounting means that a company’s assets or lia-

2 Jbid., at6.
2 Jbid., at5.
% Ibid., at 6 et seq.
2 Ibid., at7.

25 Wandel (n. 11), at 41.
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bilities must be accounted based on the current mar-
ket price or on another objectively assessable “fair”
value.?® Thereby FV accounting, as promoted by the
IFRS standard setter, should enhance transparency
by providing a “true and fair view” of the company’s
accounts.?’

Accounting standards have come to be seen as
market volatility-enhancing and procyclical in the
crisis.?® The IASB had recognized under IAS 39 that
financial assets and liabilities be measured at fair val-
ue. As a result, in boom times, FV allows banks to in-
crease their leverage when asset values are rising
(and vice versa in recessions), which makes the finan-
cial system more vulnerable and financial crises more
severe.?” The adjustment of the fair value may also
impair the regulatory capital of banks so they have to
sell assets at a price below the fundamental value.
Moreover, falling prices can (and did in the crisis) ac-
tivate margin calls and sale triggers that are compo-
nents of risk management criteria, contributing fur-
ther to the downward trend.*°

The IASB has addressed this problem by issuing a
new standard IFRS 9 (gradually replacing IAS 39),
which will be fully applicable from January 1%,
2018. The reform package introduces two basic
measurement methods for financial instruments: am-
ortised cost (AC) and FV. Essentially, financial assets
will be measured at AC if the asset is held within a
business model whose objective is to collect contractu-
al cash flows rather than have the objective to sell the
Instrument before its contractual maturity to realise
its fair value changes (business model test), and the
contractual terms of the financial asset give rise, on
specified dates, to cash flows that are solely payments
of principal and interest (cash flow characteristics

26 For FV definitions see Alicia Novoa et al., Procyclicality and

Fair Value Accounting, IMF Working Paper 09/39 (March
2009), 5, available at: <https://www.imf.org/external/
pubs/ft/wp/2009/wp0939.pdf>.

27 BCBS, The interplay of accounting and regulation and its
impact on bank behaviour: Literature review, Working
Paper 28 (January 2015), 7, available at: <http://www.
bis.org/bcbs/publ/wp28.pdf>.

2 Ibid., at 7.

2 See European Commission, Document discussed in the
Expert Group on the IAS Regulation, Meeting 24/10/2014,
Agenda Item III — Paper 2 (24 October 2014), 2, available
at:  <http://ec.europa.eu/finance/accounting/docs/gover
nance/committees/evaluation/141024-document-crisis_
en.pdf>.

30 Novoa et al. (n. 26), at 3, 27.
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test).>! These reforms are significant since — from a
financial stability perspective — AC accounting is less
susceptible to market fluctuations. As a consequence
of the new rules, non-financial institutions that hold
financial assets for the longer term, or financial insti-
tutions that undertake traditional banking activities
of taking deposits and making loans, would rather
apply AC instead of FV thereby smoothing potential
procyclical swings.

lll. A critical reflection of global regulatory
reforms

1. Capital adequacy standards

According to former BCBS Chairman Nout Wellink,
the Basel III regime will significantly reduce the prob-
ability and severity of banking crises in the future.?
However, the new capital framework has also been
criticized on the ground that the capital require-
ments are simply not high enough to ensure that
banks withstand a substantial external shock such as
a fully-fledged financial crisis.** This problem is par-
ticularly accentuated in Switzerland with its two
major banks (and their relative size to the GDP) and
it is also the reason why legislators and regulators
have proposed strict new rules, which will require
more and higher quality additional capital from UBS
Group and Credit Suisse Group.** The main argu-
ment of proponents of capital regulation is that it is
an effective tool for maintaining the stability of the
financial system and that equity is not expensive for
banks. Therefore, they advocate for higher equity
capital ratios.?> Some postulate bank equity capital as

Ernst & Young, Classification of financial instruments
under IFRS 9 (May 2015), 5, available at: <http://www.
ey.com/Publication/vwLUAssets/Applying_IFRS:_Classifi
cation_of_financial_instruments_under_IFRS_9./$ File/Ap
ply-FI-May2015.pdf>.

32 Eernisse (n.9), at 255 with references.

3 See Heidi M. Schooner, The Dogma of Capital Regulation
as a Response to the Financial Crisis, in: Friedl Weiss et al.
(eds.), The Changing Landscape of Global Financial Go-
vernance and the Role of Soft Law, Leiden (2015), 59-78,
76 et seq.

3 For details of the proposed Swiss capital regime see

FINMA, Swiss “too big to fail regime” significantly

strengthened, Press Release (21 October 2015), retrie-

vable from FINMA website.

Cf. Mark Branson, “Gewisse Lander haben uns sogar iiber-

holt”, in: Tages-Anzeiger (25 September 2015), 11.
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high as 20% or 30% on an un-weighted basis,%®
whereas others consider 16% to 20% an optimal cap-
ital ratio.*” On the contrary, observers fear higher
capital requirements since demanding more capital
may induce them to take more risk (as a substitute for
the lesser yield on capital) or charge more for their
services, which would cause a customer drain.*® Crit-
ics also argue that if banks need to retain more capi-
tal and liquidity then the lending capacity will dimin-
ish. However, the negative impact on economic
growth has never been proven.* In any case, banks
need to be healthy — from a capital perspective — to
deal in credits thereby enabling economic growth. As
can be seen in Japan (but also elsewhere), weak
banks that fail to issue fresh equity to enhance their
capital positions may develop to “zombies” of little
use to the real economy.* Additionally, banks do not
have problems complying with Basel III as they have
already strengthened their capital positions. In fact,
at the global level, the world’s largest banks now
have $500bn more capital than they used to have be-
fore the crisis.*! Nevertheless, there is a risk that strict
banking capital standards will crowd out certain ac-
tivities from the regulated parts of the financial sys-
tem to the unregulated parts — the shadow banking
system —, which have so far not been comparably
addressed by capital regulation.*

2. Banking supervisory standards

The revised BCP set out the key prerequisites for an
effective system of banking supervision considering
the experience of the crisis. However, two critical as-

3¢ Ex multis Anat Admati et al., Fallacies, Irrelevant Facts,

and Myths in the Discussion of Capital Regulation: Why
Bank Equity is Not Socially Expensive, Max Planck Insti-
tute for Research on Collective Goods 2013/23 (22 October
2013), 55, available at: <ssrn.com/abstract=2349739>.

37 David Miles et al., Optimal Bank Capital, Discussion Paper

No. 31: revised and expanded version, External MPC Unit,

Bank of England (April 2011), 36, available at: <www.

bankofengland.co.uk/publications/>.

Eernisse (n. 9), at 259 with further references.

% Id., at 260.

4 See Jon Cunliffe, New rules on market structure, trading
and funding, Speech at the Chatham House City Series
conference on Global Financial Markets, London
(17 March 2014), available at: <http://www.bis.org/review/
r140507f. htm>.

a0 Id

42 See Admati et al. (n. 36), at 57.

38
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pects of the BCBS’s reforms need to be highlighted.
Whereas the BCP require governments to put in place
arrangements for crisis management and to define the
roles and mandates of banking supervisors, finance
ministries, central banks and resolution authorities,
they do not contain concrete provisions on how to
cope with bank failures including how to resolve
banks in an orderly manner and in particular on the
procedural conditions of international supervisory
cooperation in a crisis situation. This may be prob-
lematic since communications and crisis manage-
ment protocols are essential and need to be crafted in
advance, as there may be intense time pressure in
times of crisis.** Moreover, various resolution strate-
gies covering potential eventualities should be
pre-defined.** The BCP should set out clear procedur-
al requirements for resolution options, crisis manage-
ment protocols and international information-shar-
ing so that potential crisis eventualities are covered.

Albeit the fact that the BCP touch upon systemic
importance of banks, the BCBS refrained from adopt-
ing an independent provision that would be applica-
ble to SIBs. Here, too, the question is whether it
would not have been better to adopt a separate SIB
prudential provision in the BCP due to the differen-
ces between individual jurisidictions’ regulatory
approaches and the fact that the size of these institu-
tions may compel home and host supervisors to bail
them out.

3. Accounting standards

The promulgation of IFRS 9 will bring new require-
ments for classifying and measuring financial assets.
However, the effectiveness of the revised standard to
mitigate market conditions needs to be critically
questioned. One issue of concern is that IFRS 9 (and
its predecessor) is based on a mixed measurement
model: some financial instruments are generally
measured at FV whereas others are measured at AC.

4 See the further reaching FSB umbrella standard on resolu-
tion regimes for financial institutions (Key Attributes of
Effective Resolution Regimes for Financial Institutions
(revised version 15 October 2014) 66) and corresponding
draft guidance (Guidance on Cooperation and Informa-
tion Sharing with Host Authorities of Jurisdictions Not
Represented on CMGs where a G-SIFI has a Systemic Pre-
sence (17 October 2014) 4 et seqq.); both retrievable from
FSB website.

“ o Id.
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Only debt instruments (e.g. bonds, loans) that meet
both the cash flow and business model test can be
measured at AC. Equity instruments and derivatives
need to be measured at FV. There have also been con-
cerns that the classification attributes were too strict,
which in effect would prompt the reporting of finan-
cial instruments at FV instead of — the more suitable —
AC.* Moreover, the potential target group for the FV
option (as shown above) is severely restricted. An
overly stringent definition of qualification criteria for
AC reporting and the fact that only debt instruments
can be measured at AC as well as the limited applica-
tion may hamper the positive effects to attenuate
market movements in a crisis scenario.

IV. Conclusion

A plethora of GFS have revamped international finan-
cial markets since the set up of the ambitious reform
agenda by the G20 in 2008. This was done in recogni-
tion that the risks caused by the activities in the bank-
ing and financial services sector impinged upon glob-
al financial stability and that the existing regulatory
frameworks at the international/global level were far
from effective to deal with these challenges. But de-
spite the multitude of GFS promulgated in recent
years, regulatory reform efforts have had their draw-
backs.

4 For instance David Schraa, IIF Comment Letter on the
IASB Exposure Draft 2012/4 (3 April 2013), available at:
<http://eifrs.ifrs.org/eifrs/comment_letters/14/14_1319_
DavidSchraallF_0_040313IIFclassificationandmeasure
ment.pdf>.
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This paper has shown that in some instances GFS
may be flawed in a way that causes doubts about their
effectiveness to prevent systemic risk and financial
instability. It is doubtful whether the broad-based
capital reforms under Basel III will be sufficient to
prevent another crisis of the kind of 2008 because the
capital requirements simply do not go far enough and
national governments may again have to initiate bail-
outs to restore the stability of the financial system.
Notwithstanding their swift and extensive (almost
worldwide) endorsement, the BCP neglect the risks
of institutions that are “too big to fail” and missed an
opportunity to incorporate procedural principles for
crisis management and international cooperation.
Moreover, the effectiveness of accounting reforms
could be seen critical as new standards only partially
address the effect of market fluctuations and eventu-
ally procyclicality.

To sum up, the GFS are indispensable instru-
ments for coordination and cooperation among na-
tional regulators with a view to regulating global fi-
nancial markets. The conceptual limits of GFS should
nevertheless be acknowledged as there is an inherent
risk that global standard setters agree on erroneous
standards. Ultimately, the dissemination of common
standards by the international financial community
does not constitute a panacea to prevent financial cri-
ses and, thus, cannot be regarded as a substitute for
sound financial regulation and supervisory practices
at national level.



